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I N THE SUPREME COURT OF THE STATE OF HAWAI ‘|

---000- - -

In the Matter of Water Use Permt Applications,
Petitions for Interimlnstream Fl ow Standard Anendnents,
and Petitions for Water Reservations for the Wai zhole Ditch
Combi ned Cont ested Case Hearing

NO. 24873

APPEAL FROM THE COWM SSI ON ON WATER RESOURCE MANAGEMENT
(CASE NO. CCH- 0OA95-1)

JUNE 21, 2004

MOON, C.J., LEVINSON, NAKAYAMA, AND DUFFY, JJ.
AND ACOBA, J., CONCURRI NG SEPARATELY

OPI Nl ON OF THE COURT BY NAKAYAMA, J.

Appel | ant Haki pu'u ‘Chana and Ka Lahui Hawai ‘i
[ hereinafter, collectively, the “Wndward Parties”]* and
appel | ant Hawai i ’s Thousand Friends (HTF) appeal the Conmm ssion
on Water Resource Managenent’s [hereinafter, the “Wter
Commi ssion”] |legal framework, findings of fact, and decision and
order [hereinafter, the “D& 11"], filed on Decenber 28, 2001,
t hat di sposed of seven issues this court remanded in In re Use
Pernmit Application (Wiahole I), 94 Hawai‘i 97, 9 P.3d 409

(2000). On appeal, the appellants argue that the Water

Comm ssion erred by: (1) setting an Interimlnstream Fl ow

1 Al t hough Wai ahol e- Wai kane Community Associ ati on, Haki pu‘u ‘Ohana

and Ka Lahui Hawai‘ filed a joint notice of appeal, only Haki puu ‘Ohana and
Ka Lahui Hawai‘i filed a joint opening brief. The record does not indicate
why Wai ahol e- Wai kane Community Association did not take part in the joint
openi ng brief.

It should also be noted that Kamehanmeha School s Bernice Pauahi Bishop
Estate (KSBE) filed a notice of appeal and an opening brief. However, on
August 13, 2002, KSBE stipulated to dism ss its appeal and, thus, its appea
will not be addressed in this opinion
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Standard (I1FS) that was arbitrary and not based on the best
i nformati on avail able; (2) approving the transfer of Canpbel
Estate’s well pernmt to the City and County of Honol ul u Pl anni ng
Department and Board of Water Supply [hereinafter, collectively,
“BWS"]; (3) issuing the Estate of Janmes Canpbell (Canpbell
Estate) and Puwu Makakilo, Inc. (PM) water use permts; and (4)
granting Agri busi ness Devel opnent Corporation (ADC) a water use
permt for “systens |osses.” |In addition, HTF separately argues
that the Water Conm ssion erred by issuing | eeward farners water
use permts for 2,500 gallons per acre per day (gad) of water.
After careful consideration of all argunents and for the reasons
fully explained below, we affirmin part and vacate in part the
Wat er Conmi ssion’s decision and remand for further proceedings.
I. BACKGROUND

A. General Background

Because the facts of this case are fully set forth in
Wai ahole |, we reiterate only the basic background for the
pur poses of our discussion on remand. Briefly, the Wi ahol e
Ditch system built in significant part between 1913 and 1916,
collects fresh surface water and di ke-i npounded ground water from

wi ndward Oahu and delivers it to | eeward Oahu. Wiahole |, 94

Hawai i at 111, 9 P.3d at 423. For many years, the ditch

di versions, along with ground water punped fromthe Pearl Harbor
aquifer, irrigated Oahu Sugar Conpany’s sugar plantation. [d.
These diversions, however, reduced the water flow in Wi ahol e,
Wai kane, Wi anu, and Kahana streans, thereby affecting the

streans’ natural environnment and nearby human communities. 1d.
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B. Procedural Background

1. The Water Conmmi ssion’s D&O |

Fol | owi ng the designation of wi ndward Oahu’s five
aqui fer systens as ground water managenent areas in 1992, the
exi sting users of Waiahole Ditch water were required to apply for
wat er use permits. [d. In June 1993, the forner operator of the
ditch system the Wiiahole Irrigation Conpany,? filed a conbi ned
permt application for the existing users of the Waiahole Ditch
water. 1d. In August 1993, l|large anmounts of ditch water becane
avai | abl e when Oahu Sugar Conpany announced the end of its sugar
operations. |d. Various parties filed applications for existing
wat er use pernits, applications for new water use permts,
petitions to restore water to streans by anending the II1FS, and
petitions for reservations of water. [d. at 111-12, 9 P.3d at
423-24. In 1995, the Water Conmission admtted a total of
twenty-five parties, including the Wndward Parties and HTF, and
commenced a conbi ned contested case hearing for all applications
and petitions. 1d. at 113, 9 P.3d at 425.

On Decenber 24, 1997, the Water Conmi ssion issued its
final findings of fact, conclusions of |aw, and deci sion and
order [hereinafter, the “D&O 1”]. 1d. O the 27 mllion gallons
per day (ngd) of water flow ng through the Waiahole Ditch system
the Water Conm ssion assigned 14.03 ngd to permitted | eeward
agricultural and nonagricultural uses and “system | osses” and
rel eased 12.97 ngd into windward streans. 1d. at 118, 9 P.3d at
430. However, 6.97 ngd of the 12.97 ngd released into the

2 In July 1999, ADC acquired the operations of the Wi ahole Ditch
system from the Wai ahole Irrigation Conpany.

3
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w ndward streans renai ned avail able for |eeward offstream uses as
a “proposed agricultural reserve” or “non-permtted ground water
buffer.”® 1d. The Water Conm ssion al so nandated that any

permtted water use that was not actually used would remain in

the streans “to avoid unlawful waste.” 1d. An appeal to this
court followed. 1d. “At the tine of the appeal, various |eeward
parties still retained, but were not using, well permts to punp
approxi mately 53 ngd of |eeward ground water.” 1d. at 111, 9
P.3d at 423.

2. VWai ahol e |

In Wai ahole |, this court vacated the Water

Comm ssion’s D&O | in part and remanded the foll ow ng i ssues for
further findings and concl usi ons:

1) the designation of an interiminstreamflow standard
for windward streanms based on the best information
avail able, as well as the specific apportionnment of
any flows allocated or otherwise released to the
wi ndward streans;

2) the merits of the petition to anmend the interim
standard for Wi kane Stream

3) the actual need for 2,500 gallons per acre per day
over all acres in diversified agriculture;

4) the actual needs of Field Nos. 146 and 166 (I Cl Seeds)
and Field Nos. 115, 116, 145, 161 (Gentry and
Cozzens);

5) the practicability of Canpbell Estate and PM using
alternative ground water sources;

6) practicable measures to mtigate the inmpact of
vari abl e of fstream demand on the streans; and

7) the merits of the permt application for ditch “system
| osses.”

Id. at 189, 9 P.3d at 501 (internal citations and fornatting

omtted). This court affirnmed “all other aspects of the

8 Inits D& I'l, the Water Conmm ssion notes that, although it

inadvertently used the word “buffer” in a COL in its D& I, it did not intend
that “nonperm tted ground-water buffer” be a formal and distinct category of
al l ocati on.
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Commi ssi on’ s deci sion not otherwi se addressed . . . .” |[d. at
190, 9 P.3d at 502.
3. EP-15/16 Water Use Permit Transfer
Meanwhi l e, on July 12, 2000, Canpbell Estate and BWS

entered into an agreenment to transfer Canpbell Estate’'s 12.154
ngd water use permit for the EP-15/16 facility to BWs.* The

agreenment stated, inter alia, that BW “shall only w thdraw water

out of EP 15/16 to the extent allowed under the Permit.” 1In a
| etter dated August 8, 2000, BWS notified the Water Comm ssion of
the transfer and informed the Water Conmi ssion that it intended
to change the use of the water fromagricultural to urban.® The
August 8, 2000 letter also stated that the water from EP-15/16
woul d satisfy various projects, including providing 11.87 ngd to
Canmpbel | Estate. On Novenber 3, 2000, the Water Comm ssion
informed BW5 that it had transferred the water use permt and
that the change in water use could be done admi nistratively. The
WAt er Conmi ssion then issued a ground-water use permt in EP-
15/16 for 12.154 ngd of water designated as nunici pal.

On Decenber 22, 2000, the Wndward Parties filed a
petition for a wit of mandanus to this court requesting that
this court direct the Water Conmi ssion to vacate its approval of

the transfer and nodification of the EP-15/16 water use permt.

4 Al t hough the D&0O Il indicated that the transfer occurred on July
17, 2000, the agreement between Canmpbell Estate and BWS was dated July 12
2000.

5 BWS’ s August 8, 2000 letter to the Water Conmi ssion also stated
that “EP 15/16 has in the past and still remains capable of yielding an
average of 20 MGD of water meeting potable salinity standards.” It is

uncl ear, however, whether this was a request to increase the anount of water
permtted to be withdrawn from EP-15/16, inasmuch as its proposed all ocations
of water exceeded 12.154 ngd.
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In its answering brief, the Water Conmmi ssion conceded that the
matter could be properly put before the Wi ahole | renanded case
hearing. On April 25, 2001, this court denied the Wndward
Parties petition for wit of mandanus without prejudice to
raising the issue in the Waiahole | remanded case heari ng.

4. The Water Conmmission’s D&O 11

On remand, the Water Conm ssion determ ned that “there
was sufficient evidence in the existing record to set an interim
instream fl ow standard wi thout further hearings . . . .” D&O I
at 7. On April 4, 2001, the Water Conmm ssion heard argunents
regardi ng the remaining issues on remand. On August 1, 2001, the
WAt er Conmi ssion issued its proposed |egal framework, findings of
fact, and decision and order (proposed decision and order).
Several parties filed witten exceptions to, and the Water
Comm ssion held oral argunents on, the proposed decision and
or der.

On Decenber 28, 2001, the Water Conmi ssion issued its
158 page D&O Il and concluded, inter alia, that:

1) 8.7 ngd shall be rel eased into Wai ahole stream 3.5 ngd
shall be released into Waianu stream and 3.5 ngd shal
be rel eased i nto Wi kane stream

2) I 1 FSs nust be net before the ditch operator may
al l ocate water to any of the | eeward of fstream
permtted uses, and any water not used shall be
rel eased into the windward streans, of which 0.9 ngd
shal |l be rel eased i nto Wi kane stream and any remai nder
i nto Wai ahol e stream

3) “2,500 gad for acres under cultivation or planned to be

6
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under cultivation is a reasonable water duty for
| eeward diversified agriculture” and the diversified
agriculture water use pernits are conditioned “on a
showi ng of actual use, not to exceed 2,500 gad, within
four years of this Decision and Order[;]”
4) Canpbel| Estate and PM have no practicable alternative
sources of water; and
5) “ADC shoul d be able to function with a system| oss use
permt of 2.00 ngd.”
D&O Il at 134-39. In addition, the Water Comm ssion found that
the Wndward Parties had a full and fair opportunity to present
the i ssue of Canpbell Estate’'s transfer of its EP-15/16 water use

permt to BWS and, based on the evidence, did present this issue

in the context of the Waiahole | remanded case hearing. The
Wat er Conmi ssion then concluded that Canpbell Estate's transfer
of its EP-15/16 water use permt to BW5 was |l egal. The W ndward
Parties and HTF tinely appeal ed.

II. STANDARDS OF REVIEW

A. Judicial Review of the Water Commission’s Decision

“Trial de novo is not allowed on review of conm ssion
actions under” Hawai‘ Revised Statutes (HRS) chapter 174C. HRS
8§ 174C-12 (1993). This court’s review of the Water Conmm ssion’s
D&O Il is governed by HRS chapter 91, which provides in rel evant
part that:

Upon review of the record the court may affirm the decision
of the agency or remand the case with instructions for
further proceedings; or it may reverse or modify the

deci sion and order if the substantial rights of the
petitioners may have been prejudiced because the

adm ni strative findings, conclusions, decisions, or orders
ar e:
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(1) In violation of constitutional or statutory
provisions; or

(2) In excess of the statutory authority or
jurisdiction of the agency; or

(3) Made upon unl awful procedure; or

(4) Af fected by other error of |aw, or

(5) Clearly erroneous in view of the reliable

probative, and substantial evidence on the whole
record; or

(6) Arbitrary, or capricious, or characterized by
abuse of discretion or clearly unwarrranted
exercise of discretion

HRS 8§ 174C-12 and 91-14(g) (1993). “[Under HRS § 91-14(9),
conclusions of law [(COL)] are reviewabl e under subsections (1),
(2), and (4); questions regarding procedural defects under
subsection (3); findings of fact [(FOF)] under subsection (5);
and an agency’s exercise of discretion under subsection (6).” In
re Hawaiian Elec. Co., 81 Hawai‘ 459, 465, 918 P.2d 561, 567
(1996) (citing Qutdoor Circle v. Harold K. L. Castle Trust Estate,
4 Haw. App. 633, 638, 675 P.2d 784, 789 (1983)).

As such, the Water Conmission’s COLs are freely
revi ewabl e under the right/wong standard “to determne if [its]
decision was in violation of constitutional or statutory
provi sions, in excess of statutory authority or jurisdiction of
agency, or affected by other error of law.” Waiahole I, 94
Hawai ‘i at 119, 9 P.3d at 431 (citations omtted). The Water

Comm ssion’s FOFs are reviewed under the clearly erroneous
standard “to determine if the [Water Conm ssion’ s] decision was
clearly erroneous in view of reliable, probative, and substanti al
evi dence on the whole record.” |[1d. (citations omtted). A FOF
is clearly erroneous when “(1) the record | acks substanti al

evi dence to support the finding or determ nation, or (2) despite

substantial evidence to support the finding or determ nation, the
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appellate court is left with the definite and firm conviction
that a m stake has been made.” 1d. (citation omtted).
Substantial evidence is defined as “credi bl e evidence which is of
sufficient quality and probative value to enable a person of
reasonabl e caution to support a conclusion.” 1d. (citation and
guotation marks om tted).

W review the Water Comm ssion’s action “pursuant to

the deferential abuse of discretion standard.” Paul’'s Electrical

Service, Inc. v. Befitel, No. 23800 slip op. at 17 (June 10,

2004) (holding that “[i]f the legislature has granted the agency
di scretion over a particular matter, then we review the agency’s
action pursuant to the deferential abuse of discretion standard
[]bearing in mnd that the |egislature determ nes the boundaries
of that discretion”). However, because water is a public trust
resource and the public trust is a state constitutional doctrine,
this court recogni zes certain qualifications to the standard of
revi ew regardi ng the Water Conmi ssion’s decisions. Wiiahole |

94 Hawai i at 143, 9 P.3d at 455. “As with other state

constitutional guarantees, the ultimate authority to interpret

and defend the public trust in Hawai‘i rests with the courts of

this state.” 1d. (citation omtted).
This is not to say that this court will supplant its
judgment for that of the |egislature or agency. However, it
does mean that this court will take a “close | ook” at the
action to determne if it conplies with the public trust
doctrine and it will not act merely as a rubber stanp for

agency or legislative action.
Ild. at 144, 9 P.3d at 456 (citations omtted) (enphasis in

original). As such, “the [Water Conmm ssion] nay conprom se

public rights in the resource pursuant only to a decision nade
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with a |l evel of openness, diligence, and foresight comensurate
with the high priority these rights command under the | aws of our
state.” 1d. at 143, 9 P.3d at 455.

B. Interpretation of the State Water Code

In construing statutes, this court has recogni zed t hat

our forempst obligation is to ascertain and give effect to
the intention of the legislature, which is to be obtained
primarily fromthe | anguage contained in the statute itself.
And we must read statutory |l anguage in the context of the
entire statute and construe it in a manner consistent with
its purpose.

When there is doubt, doubleness of meaning, or
indistinctiveness or uncertainty of an expression used in a
statute, an anmbiguity exists . . . .

In construing an ambi guous statute, the meaning of the
ambi guous words, phrases, and sentences may be conpared, in
order to ascertain their true meaning. Mor eover, the courts
may resort to extrinsic aids in determning |legislative
intent. One avenue is the use of legislative history as an
interpretive tool. This court may also consider the reason
and spirit of the law, and the cause which induced the
|l egislature to enact it . . . to discover its true meaning

Laws in pari materia, or upon the same subject matter,
shall be construed with reference to each other. MWhat is
clear in one statute may be called upon in aid to explain
what is doubtful in another

ld. at 144, 9 P.3d at 456 (citations, quotation marks, brackets,
and formatting omtted) (ellipses in the original).

If the | egislature has unanbi guously spoken, the
i nquiry ends.

When the legislative intent is |less than clear, however

this court will observe the well established rule of

statutory construction that, where an adm nistrative agency

is charged with the responsibility of carrying out the

mandate of a statute which contains words of broad and

i ndefinite meaning, courts accord persuasive weight to

adm nistrative construction and follow the same, unless the
construction is pal pably erroneous

Id. (citations and quotation nmarks onmtted). “The rule of
judicial deference, however, does not apply when the agency’s

readi ng of the statute contravenes the |l egislature’ s manifest

10
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pur pose. Consequently, we have not hesitated to reject an
i ncorrect or unreasonable statutory construction advanced by the
agency entrusted with the statute’ s inplenentation.” [d. at 145,
9 P.3d at 457 (citations omtted).

IIT. DISCUSSION
A, The IIFS for Windward Streams

In Waiahole |, this court vacated the \Water

Comm ssion’s designation of IIFSs and held that “the Conm ssion
shall, with utnost haste and purpose, work towards establishing
per manent instreamflow standards for windward streanms. |In the

meanti me, the Conmm ssion shall designate an interim standard

based on the best information presently available.” [d. at 156,
9 P.3d at 468.
Inits D&RO |11, the Water Comm ssion devoted a

consi derabl e nunber of pages to explain the process it used to
set the IIFS. To summarize, the Water Conm ssion first

determ ned two sets of possible pre-ditch streamflows, one based
on stream neasurenents taken in 1911 and the other based on a
streanis current base flow plus the ditch’s current flow. The

possi ble streamflows were as foll ows:

Stream 1911 Data Base Fl ow Pl us
(mgd) Ditch Fl ow (ngd)
Wi ahol e 14. 4 19. 2°¢
Wai anu 7.8
6 In determ ning the estimted stream fl ow using the base fl ow plus

ditch flow data, the Water Comm ssion conbi ned Wai ahol e and Wai anu streans
because “[a]ttenpting to separate the watershed contribution to Wi ahol e
Stream fromthe contribution to Waianu Stream based on the avail able evidence
woul d result in an anomal ous situation.” D& Il at 107 n.102.

11
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Wi kane 6.0 6.7
Kahana 21.0 14. 4
D&O |11 at 106
Second, the Water Conmi ssion determined that if it
established the Il FS at one-half of the possible pre-ditch stream

flows, the results would be as foll ows:

Stream 1911 Data Base Fl ow Pl us
( mgd) Ditch Fl ow (ngd)

Wai ahol e 7.2 9.6

Wai anu 3.9

Wai kane 3.0 3.4

Kahana 10.5

D&O Il at 107. The Water Comm ssion used the “half approach”

based on its finding that,

[alccording to one Hawaiian historian, “no ditch was
permtted to divert more than half the flow froma stream”
(Handy, E.S.C. and Handy, E.G., “Native planters in Od

Hawai i : Their Life, Lore, and Environment, 1972, at 58,
cited in Kanme‘el ei hi wa, Binder 6A, written direct testinmony,
reference |isted at page 15; Kame‘el ei hiwa, Tr., 4/3/96, at
14, lines 4-7).

D&O Il at 67 (enphasis added). However, the Water Conmm ssion

al so found that

[i]t is unclear . . . whether the limt of half the flow
froma streamreferred to the original flow of the stream or
to the flow where the diversion was taking place. Nor is it
clear how it was determ ned how much of the stream s flow
was being diverted.

D&O Il at 67. The Water Comm ssion then attenpted to prevent any

limtation on diversions by stating:

On the other hand, Watson found that: “In certain
areas including Kol oa on Kauai and Wai mea on Oahu, it is
wel | known that old Hawaiian irrigated taro areas of the
1840s were devel oped up to, and perhaps somewhat beyond, the
avail abl e water supply.” (Exhibit N-207, at 150).

12
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Therefore, while historically noted, it does not appear that
it was a uniformrule that no nore than % of stream fl ow
shoul d be used of fstream

D&O Il at 67. 1In reaching its decision, the Water Conm ssion

concl uded as foll ows:

One Hawai i an approach to diversion of stream waters, which
has been cited earlier, appears to |limt diversions to no
more than one-half of a stream s flow, although nuch nore
has been diverted on occasion. As historically noted and
earlier cited, there have been diversions limted to half
the flow from a stream or place of diversion, and exanples
of other diversions taking up to or perhaps somewhat beyond
the avail able water supply. However, it does not appear
that there was any specific, quantified amount of water that
should remain in the stream or be taken for offstream use
Consi dering the specific facts of this case, not
establishing a standard or generalized policy for future
deci sions, and in accordance with the precautionary
principle, a reasonable and practicable approach would be to
restore Wai ahole, Waianu, Whi kane, and Kahana Streans to
one-half their pre-Ditch base flow levels which would also
exceed their 1960 levels where testimony established the
presence of aquatic biota at a higher level than today. The
Comm ssion believes that the Il FSs set at such a |level would
protect aquatic biota in the streans.

D&O I'l at 104-105 (enphasis added). Although the Water
Conmi ssion determ ned that setting the I FS at one-half pre-ditch
fl ows woul d exceed the | evels of the 1960s, the Water Conmi ssion
made no specific finding as to each stream s flow during the
1960s. ’

Third, the Water Comm ssion cal culated the ditch flow
t hat nust be added to the streamto reach one-half of the

possi bl e pre-ditch flows by subtracting the current base fl ow

7 Al t hough the Water Conmm ssion refers to a 10 ngd fl ow measurement
taken from Wai ahol e stream during 1965 while discussing the contradiction in
testimony regarding the extension of the Uwau tunnel, it is unclear whether
the measurenment itself was a finding of fact by the Water Comm ssi on. D&O 11
at 34. If so, this measurement does not support the Water Conm ssion’s
conclusion that the 8.7 nmgd all ocated to Wai ahole streamis nore than in the
1960s. In any event, the Water Comm ssion “must make its findings reasonably
clear” because this court “should not be left to guess, with respect to any
mat eri al question of fact . . . .” Wiiahole I, 94 Hawai ‘i at 157-58, 9 P.3d
at 469-70

13
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fromthe possible pre-ditch flow.

foll ows:

St ream

Wai ahol e
Wi anu
Wai kane

Kahana

D&O I'l at 108.

Fourth, the Water

of the precedi ng val ues.

Thus,

The added fl ow woul d be as

1911 Data Base Fl ow Pl us
(mgd) Ditch Fl ow (ngd)
3.3 5.2
3.4
1.6 2.0
0 0

Comm ssi on deci ded to use the higher

6.7 ngd woul d be added to

Wai ahol e and Wai anu streans (3.3 for Waiahole and 3.4 for Wi anu)

based on the 1911 data and 2.0 ngd woul d be added to Wi kane

stream based on the base fl ow

plus ditch flow data. Because

Kahana streami s base flow of 11.2 ngd exceeded one-hal f of the

estimated pre-ditch flow at 10.5 ngd, water woul d not be added.

Finally, after cons

uses, and exi sting uses,

Wai ahol e and Wai anu streans and .10 ngd to Wi kane stream

the final 11 FS was as foll ows:

Wai ahol e Stream

Wai anu Stream

Wai kane Stream

Kahana Stream

D&O I'l at 112, 117.

dering appurtenant rights, riparian

the Water Conm ssion added 1.1 ngd to

Thus,

4.8 ngd added to a current base
flowof 3.9 ngd totaling 8.7 ngd.
3.0 ngd added to a current base
flowof 0.5 ngd totaling 3.5 ngd
2.1 ngd added to a current base
flowof 1.4 ngd totaling 3.5 nyd
11. 2 nyd

14
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1. The Hal f Approach

On appeal, the appellants collectively argue that the
I1'FS for the windward streans, as set by the Water Comm ssion,
was arbitrary and capricious, and not based on the best
information avail able. Specifically, the appellants contend that
the Water Conm ssion erred by relying on the “half approach.”
Conversely, the Water Comm ssion asserts that “[t] he practice of
not diverting nore than half of a streamis flow fit the specific
facts of the present case, and . . . provided a reasonable and
practicabl e approach to restore Wi ahol e, Wi anu, Wi kane, and
Kahana streans to one half their pre-ditch flow levels.” W
agree with the appellants.

We have recogni zed that agency decisions are afforded
, No. 23800 slip op.
at 10 (June 10, 2004). However, the foregoing deference

def er ence. Paul's Electrical Service, Inc.

“presupposes that the agency has grounded its decision in
reasonably clear FOFs and COLs.” In re Wai‘ola O Mdlokai, Inc.
103 Hawai ‘i 401, 432, 83 P.3d 664, 695 (2004).

“[T] he agency nust make its findings reasonably clear. The
parties and the court should not be left to guess, with
respect to any material question of fact, or to any group of
m nor matters that may have cumul ative significance, the
precise finding of the agency.” 1In re Kauai Elec. Div. of
Citizens Utilities Co., 60 Haw. 166, 183, 590 P.2d 524, 537
(1978) (quoting In re Term nal Transportation, Inc., 54 Haw.
134, 139, 504 P.2d 1214, 1217 (1972)). See also Kilauea

Nei ghborhood Ass’n v. Land Use Commin, 7 Haw. App. 227, 230,
751 P.2d 1031, 1034 (1988) (“An agency’'s findings nmust be
sufficient to allow the reviewing court to track the steps
by which the agency reached its decision.”); Rife v. Akiba
81 Hawai ‘i 84, 87-88, 912 P.2d 581, 584-85 (App. 1996)
(reviewi ng the numerous practical reasons for requiring
adequate findings and conclusions). Clarity in the agency’s
decision is all the more essential “in a case such as this
where the agency perfornms as a public trustee and is duty
bound to denonstrate that it has properly exercised the

di scretion vested in it by the constitution and the
statute.” Save Qurselves[, Inc. v. Louisiana Environmenta

15
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Control Comm n], 452 So.2d [1152,] 1159-60 [(La. 1984)].

Vi ahole |, 94 Hawai‘i at 157-58, 9 P.3d at 469-70. Moreover,
“[a]lthough interimstream standards are nerely stopgap neasures,
they nust still protect instreamvalues to the extent
practicable.” 1d. at 155, 9 P.3d at 467; see also HRS § 174C
71(2)(A) (calling for petitions to “adopt an interiminstream

fl ow standard for streans in order to protect the public
interest”). “Notwithstanding their tenporary effect, therefore,
interimstandards must still provide neaningful protection of
instreamuses.” MWaiahole I, 94 Hawai‘i at 151, 9 P.3d at 463.

In calculating the I1FS, the Water Comm ssion hal ved
the possible pre-ditch flow based on its finding that

“[al ccording to one Hawaiian historian, ‘no ditch was permtted

to divert nore than half the flowfroma stream’” D& Il at 67
(citing Handy, E.S.C. and Handy, E.G, “Native planters in Ad
Hawaii: Their Life, Lore, and Environment, 1972, at 58, cited in

Kane‘el ei hi wa, Binder 6A, witten direct testinony, reference
listed at page 15; Kaneeleihiwa, Tr., 4/3/96, at 14, lines 4-7).
By using this statement to justify halving the instreamflow, the
Wat er Conm ssion apparently interpreted this statenent to nmean
that half of a streamflowis sufficient to protect instream

val ues. This assunption appears to be arbitrary and specul ati ve.

In addition, the “half approach” |acks vital

information, as evinced by the Water Conmmi ssion’s own finding
that “[i]t is unclear . . . whether the limt of half the flow
froma streamreferred to the original flow of the streamor to
the fl ow where the diversion was taking place. Nor is it clear

how it was determ ned how much of the streamis flow was being
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diverted.” The Water Commi ssion further found that “while
historically noted, it does not appear that it was a uniformrule
that no nore than Y of streamflow should be used offstream” As
such, the Water Comm ssion’s decision to halve the possible
stream fl ow, based solely on a quotation stating that “no ditch
was permtted to divert nore than half the flow froma stream”

| eft unanswered the question whether instream val ues woul d be
protected to the extent practicable. W, therefore, hold that
the Water Conmi ssion’s reliance on this approach was erroneous.

2. 1960 Testinonials

The appel lants further argue that the Water Conmm ssion
erred by relying on the “1960 testinonials” and di sregardi ng the
testinony of three aquatic biologists.® The Water Conmi ssion
contends that the IIFS flow | evel s established under the half
approach “exceed the 1960s fl ows, where testinony established
t hat presence of aquatic biota at a higher |evel than today.”
Because the Water Conm ssion failed to nmake findings of each
streanmis flow during the 1960s, the Water Conmm ssion’ s concl usion
was unsupported by the record s findings.

It is well-settled that “[a]n appellate court will not
pass upon issues dependent upon credibility of wi tnesses and the
wei ght of the evidence; this is the province of the trial judge.”
Anfac, Inc. v. Waikiki Beachconber Inv. Co., 74 Haw. 85, 117, 839
P.2d 10, 28 (1992) (citations and internal quotation marks

omtted) (brackets in original); see also State v. Eastman, 81

8 Contrary to the appellants’ contention that the Water Conmm ssion

erred by disregarding the testimny of three aquatic biologists, the Water
Commi ssion need not rely on such testimony if sufficient evidence exists in
the record to support its conclusion
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Hawai i 131, 139, 913 P.2d 57, 65 (1996) (“It is for the trial
judge as fact-finder to assess the credibility of w tnesses and
to resolve all questions of fact . . . . As the trier of fact,
the judge nay draw all reasonable and legitimte inferences and
deductions fromthe evidence, and the findings of the trial court
w Il not be disturbed unless clearly erroneous.”). Thus, it is
the province of the Water Commi ssion to assess the credibility of
wi tnesses, and the Water Comm ssion’s findings will not be

di sturbed unless clearly erroneous.

In the instant case, the Water Conm ssion deened
credible the testinony that the flowin the 1960s was adequate to
support the streanis ecosystem and native Hawaiian custons and
practices. W do not regard this assessnent as clearly
erroneous. The Water Conm ssion, however, failed to nake
findings of each streamis flow during the 1960s. Wthout such
information, the Water Conm ssion failed to support its
conclusion that the current I1FS flowis nore than the flow in
the 1960s. We therefore remand this issue for further
pr oceedi ngs.

If, on remand, the Water Commission is able to support
its conclusion with findings quantifying the wi ndward streans’
flows during the 1960s, then the 1960s testinonials would be
sufficient to set the IIFS at the |evels established in the D&0O
1, inasnmuch as: (1) nore water woul d be added to the streans
t han that which adequately supported the streans’ ecosystemin
the 1960s, see D&O Il at 104; (2) the increase in streamfl ow
over the 1960s stream fl ow woul d be beneficial in light of the

Water Conmission’s finding that increasing a streams fl ow

18



*#*FOR PUBLICATION ***

results in stream habitat inprovenment, see D&O Il at 104; and (3)
appurtenant rights, riparian uses, and exi sting uses woul d be
accounted for by further increases in streamflow, see D& Il at
112.° The foregoing woul d then adequately establish that

i nstream val ues woul d be protected to the extent practicable for
i nterimpurposes. W take this opportunity, however, to rem nd
t he Water Conm ssion that seventeen years have passed since the
Wat er Code was enacted requiring the Water Conmi ssion to set

per manent instreamflow standards by investigating the streans.
HRS § 174C-71. In addition, four years have passed since this
court held that “the Commi ssion shall, with utnost haste and

pur pose, work towards establishing permanent instreamfl ow
standards for windward streams.” MWaiahole |, 94 Hawai‘ at 156,

9 P.3d at 468. The fact that an IIFS is before this court

evinces that this mandate has not yet been conpleted as of the
Water Conmm ssion’s D&O I1.
3. 2.2 ngd of Unpermitted Water

In Waiahole |, this court held that

pursuant to its duties as trustee, and in the interest of
precaution, the Conmm ssion should consider providing
reasonabl e “margins of safety” for instream trust purposes
when establishing instream fl ow standards. The Conmm ssi on,
however, should not concern itself with allocations to a
“buffer” at the outset. Rat her, the Comm ssi on shoul d
incorporate any allowances for scientific uncertainty into
its initial determ nation of the m nimum standard. Any
flows in excess of this standard shall remain in the stream
until permtted and actually needed for offstream use, in
keeping with the policy against waste and in recognition
that the standard merely states an absolute m nimum required

° We agree with the Water Comm ssion’s analysis that a m nimali st
approach to restoring stream flows by adding the approximtely 2.8 nmgd to
Wai ahol e and Wai anu streans that was renoved by the Uwau Tunnel extension in
1964 is insufficient in light of the Water Comm ssion’s duties and in the
interest of precaution.
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under any circunstances. These unal |l ocated fl ows, however,
will not constitute a distinct category or quantity, but
will fluctuate according to variations in supply and demand.

Id. On remand, it appears that 2.2 ngd were not allocated. The
W ndward Parties argue that by failing to include the unpermtted
2.2 mgd in the IIFS, the Water Comm ssion fails to protect

i nstream val ues to the extent practicable. Although nothing in
the record indicates that the Water Conm ssion created a separate
and distinct category by not including 2.2 ngd of unpernmitted
water in the IIFS, the Water Conm ssion, nonetheless, failed to
make any findings regarding the 2.2 ngd, |leaving this court
wi t hout a neans to decide the issue. Thus, we remand this issue
for FOFs and COLs on the subject.

B. Transfer of the EP-15/16 Water Use Permit

1. The Wndward Parties and HTF have standi ng to appeal
i ssues beyond the setting of the IIFS.

As a threshold matter, Canpbell Estate asserts that the
W ndward Parties and HTF “nmay not even have standing to appeal”
ot her issues, i.e., Canpbell Estate’s transfer of the EP-15/16
permt and the 2,500 gad, once the Water Conm ssion set the IIFS.
Specifically, Canpbell Estate argues that the Wndward Parties
and HTF are not aggrieved parties on issues beyond the setting of
the I'FS. This argunment is without merit.

The Water Code provides that “[j]udicial review of
rules and orders of the comm ssion under this chapter shall be
governed by chapter 91.” HRS § 174C-12. In a contested case

hearing, “[o]pportunities shall be afforded all parties to

present evidence and argunent on all issues involved. HRS § 91-

9(c) (enphases added). “Any person aggrieved by a final decision
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and order in a contested case . . . is entitled to judicial
review t hereof under this chapter . . . .” HRS § 91-14. A
person aggrieved is a person whose interests were injured.

Public Access Shoreline Hawaii v. Hawai‘i County Pl anni ng Conmmi n,
79 Hawai ‘i 425, 434, 903 P.2d 1246, 1255 (1995). However, “where

the interests at stake are in the real mof environnental
concerns, we have not been inclined to foreclose challenges to
adm ni strative determ nations through restrictive applications of
standing requirenents.” Ka Paakai O Kaaina v. Land Use Conmin,
State of Hawai‘i, 94 Hawai‘i 31, 42, 7 P.3d 1068, 1079 (2000)

(citations, brackets, and quotations nmarks omtted).

In the contested case hearings, the Wndward Parties
and HTF were granted standing and were pernmtted to participate
in all aspects of the case. Canpbell Estate does not challenge
the Water Conmi ssion’s decision to grant standing or allow
participation as error. Contrary to Canpbell Estate’s
contention, the Wndward Parties’ and HTF s standi ng does not
cease upon the establishnment of an IIFS, inasnuch as all issues
presented before the Water Commi ssion and this court ultimately
affect the anmount of water released into the wi ndward streans.
As such, we hold that the Wndward Parties’ and HITF s standi ng
continues, as it did in the contested case hearing, beyond the
setting of the IIFS.

In the alternative, Canpbell Estate argues that the
Wndward Parties failed to exhaust their adm nistrative remedi es
because they failed to offer any evidence at the hearing on
remand. In its D&O I, the Water Comm ssion found that “the

wi ndward parties had full and fair opportunity to present these
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i ssues and did present these issues in the context of this
contested case hearing based on the evidence presented.” D&O I
at 130. Canmpbell Estate does not expressly challenge the \Water
Conmi ssion’s finding. See Okada Trucking Co. v. Bd. of \Water
Supply, 97 Hawai 450, 458, 40 P.3d 73, 81 (2002) (“Findings of

fact, however, that are not chall enged on appeal are binding on
the appellate court.”); Anfac, Inc. v. Wikiki Beachconber I|nv.
Co., 74 Haw. 85, 135, 839 P.2d 10, 35 (1992) (“Alleged error in

findings of fact not expressly chall enged on appeal wll be
di sregarded in the absence of plain error.”). Moreover, a
perusal of the record indicates that the Wndward Parties
addressed the issue in their opening statenment and the record
contains sufficient evidence for this court to reviewit. As
such, Canpbell Estate’s argunent is without nerit.?®

2. The transfer of Canpbell Estate’'s permt to BWS
conplied with the plain | anguage of the | aw

The Wndward Parties argue that Canpbell Estate’s
transfer of its EP-15/16 water use permt was invalid because the
transfer involved a change in water use.!* The Wndward Parties

further argue that this transfer was an attenpt by Canpbel

10 In addition, the Water Conmm ssion and Canpbell Estate argue that

the transfer issue is a m xed question of |aw and fact and revi ewabl e under

the clearly erroneous standard. However, because it entails the application
of statutory law to undisputed facts, it is a question of |aw subject to de
novo review.

1 Al t hough only the W ndward Parties argue that Canpbell Estate’s

transfer of EP-15/16 permt to BWS was invalid, HTF appears to join in the
W ndward Parties’ argument by urging in its opening brief that, “[a]s argued
in Wai ahol e- Wai kane Community Associ ation, Haki puu Ohana and Ka Lahui Hawai i
Petition for Wit of Mandanmus to the Comm ssion on Water Resource Management,
and in the Wndward Parties Opening Brief herein, Canpbell Estate’'s transfer
of the EP 15/16 permits to BWS is invalid pursuant to Haw. Rev. Stat. § 174C-
59.”

)

S
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Estate to rid itself of alternative water sources during the
remanded hearings. Because Canpbell Estate and BW5 conplied with
the plain | anguage of the Water Code, this court cannot hold that
the transfer of the EP-15/16 water use permt was invalid.

HRS § 174C-59 (Supp. 2000) provides:

A permt may be transferred, in whole or in part, fromthe
permttee to another, if:

1. The conditions of use of the permit, including,
but not limted to, place, quantity, and purpose
of the use, remain the same; and

2. The comm ssion is informed of the transfer

wi t hin ninety days.

Failure to informthe conmm ssion of the transfer
invalidates the transfer and constitutes a ground for
revocation of the permt. A transfer which involves a
change in any condition of the permt, including a change in
use covered in section 174C-57, is also invalid and
constitutes a ground for revocation.

HRS § 174C-59 (Supp. 2000). Thus, a permttee may transfer its
permt to another if the conditions of the permt remain the sane
and the Water Conmission is informed within ninety days. Failure
to informthe Water Conmi ssion invalidates the transfer, which
presupposes validity at the time of the transfer.

On July 12, 2000, Canpbell Estate and BW5 entered into
an agreenent to transfer Canpbell Estate’'s water use permt for
12.154 ngd to BWS. The agreenent stated that BWS “shall only
wi t hdraw water out of EP 15/16 to the extent allowed under the
Permit . . . .” The agreenent does not involve any changes to
the permt. On August 8, 2000, BW5 inforned the Water Comm ssion
of the July 12, 2000 transfer. Because the conditions of the
permt renmai ned unchanged upon transfer and the parties notified
the Water Conmi ssion of the transfer, the parties conplied with
the plain | anguage of HRS 8§ 174C-59 and, thus, the transfer was

valid. At that point, BW5 as a county agency, was free to
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nodi fy the use of the permtted water, pursuant to HRS § 174C
57(c) (1993),'2 without adhering to the statutory nodification
process.

A concern devel oped, however, because BWS notified the
Water Conmi ssion of its intent to change the water use from
agricultural to urban in the same August 8, 2000 letter notifying
the Water Commi ssion of the transfer. BWS further stated that it
pl anned to supply Canpbell Estate with 11.87 ngd. Thus,
according to the August 8, 2000 letter, Canpbell Estate, with the

cooperation of BW5 essentially nmanaged to change 11.87 ngd of

12 HRS § 174C-57 provides:

(a) A permttee may seek nodification of any term of
a permt. A permittee who seeks to change the use of water
subject to the permt, whether or not such change in use is
of a material nature, or to change the place of use of the
water or to use a greater quantity of water than all owed
under the permt or to make any change in respect to the
wat er which may have a material effect upon any person or
upon the water resource, shall make application pursuant to
section 174C-51 in respect to such a change. Modi fi cati on
of one aspect or condition of a permt may be conditioned on
the permttee’ s acceptance of changes in other aspects of
the permt.

(b) Al permt nodification applications shall be
treated as initial permt applications and be subject to
sections 174C-51 to 174C-56; except that if the proposed
nodi fication involves an increase in the quantity of water
not exceedi ng an average amount per nmonth to be established
by rule, the comm ssion, at its discretion, may approve the
proposed modi fication without a hearing provided that the
perm ttee establishes that:

(1) A change in conditions has resulted in the water
al l owed under the permt becom ng inadequate for
the permttee’ s needs; or

(2) The proposed modification would result in a nore
efficient utilization of water than is possible
under the existing permt.

(c) County agencies are exenpt fromthe requirements

of this section except where the modification involves a
change in the quantity of water to be used or where the new
use woul d adversely affect the quality of the water or
quantity of use of another permttee.

(Emphasi s added.)
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its previously permtted 12.154 ngd water use from agricul tural
to munici pal without conplying with the nodification process as
set forth in HRS § 174C-57. Although this raises serious
concerns about the propriety of the transfer, Canpbell Estate and
BWS conplied with the plain | anguage of HRS 88 174C-57 and 174C
59. Thus, because the | anguage of these statutes is unanbi guous,
this court has no choice but to affirmthe transfer.® W |eave
it tothe legislature to anmend the language if it did not intend
this result.

The Wndward Parties al so argue that the transfer was
an attenpt by Canpbell Estate to rid itself of possible
alternative water sources to be considered during the remanded

hearings. Although the Wndward Parties raise a valid point, as

di scussed infra in section Il1l.C. 1., the absence of a permt
alone will not render an alternative water source inpracticable.
Thus, Canpbell Estate would still be required to establish that

EP-15/16 is inpracticable as an alternative water source.
C. Practicable Alternatives
“Under the public trust [doctrine] and the Code, permt

applicants have the burden of justifying their proposed uses in

13 In its D& 11, the Water Comm ssion states that

[i]t is the Comm ssion’s conclusion that, even if the
transfer of the water use permt for EP 15/16 fromthe
Campbel | Estate to BWS were to be ultimately reversed by the
Hawai ‘i Supreme Court, the physical and econom c impacts on
the continued operational viability of the Ditch if Campbell
Estate is required to use ground-water sources as an
alternative to Ditch water make the ground-water alternative
i mpracticabl e.

D&O Il at 127 n.144. The Water Comm ssion’s view is m sgui ded because, as

di scussed infra in section I11.C. 3, the ditch's operational viability will not
render all alternative sources of water inmpracticable
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light of protected public rights in the resource.” Waiahole |

94 Hawai‘i at 160, 9 P.3d at 472. The Water Code requires, inter

alia, that the applicant prove that the proposed use of water is
a “reasonabl e-beneficial use” and is “consistent with public
interest.” HRS 88 174C-49(a)(2) and (4) (1993). “Reasonabl e-
beneficial use” is defined as “the use of water in such a
quantity as is necessary for economc and efficient utilization,
for a purpose, and in a manner which is both reasonabl e and
consistent wwth the state and county | and use plans and public
interest.” HRS 8§ 174C-3 (1993) (enphasis added).

Furt hernore, besides advocating the social and econom ¢
utility of their proposed uses, permt applicants must al so
demonstrate the absence of practicable mtigating measures,
including the use of alternative water sources. Such a
requirement is intrinsic to the public trust, the statutory
instream use protection scheme, and the definition of
‘reasonabl e-beneficial’ use, and is an essential part of any
bal anci ng bet ween conpeting interests.

Wai ahole |, 94 Hawai‘i at 161, 9 P.3d at 473 (citation omtted)
(emphasi s added). In addition, “applicants must stil
denonstrate their actual needs and, within the constraints of
avai |l abl e know edge, the propriety of draining water from public
streans to satisfy those needs.” 1d. at 162, 9 P.3d at 474.

The Water Conm ssion, on the other hand, is duty-bound
to place the burden on the applicant to justify the proposed
water use in light of the trust purposes and “wei gh conpeting
public and private water uses on a case-by-case basis[,]”
requiring a higher level of scrutiny for private comrercial water
usage. 1d. at 142, 9 P.3d at 454. Moreover, as discussed supra
in section I1l.A 1., the Water Comm ssion’s findings nust

reasonably explain and justify its conclusions and rulings. 1d.
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at 157-58, 9 P.3d at 469-70. Finally,

the Comm ssion must not relegate itself to the role of a
mere “umpire passively calling balls and strikes for
adversaries appearing before it,” but instead must take the
initiative in considering, protecting, and advancing public
rights in the resource at every stage of the planning and
deci si onmaki ng process. . . . Specifically, the public
trust compels the state duly to consider the cunul ative

i mpact of existing and proposed diversions on trust purposes
and to i npl enment reasonable measures to mtigate this

i npact, including using alternative resources. . . . In
sum_ the state may conpromi se public rights in the resource
pursuant only to a decision made with a |level of openness,
diligence, and foresight commensurate with the high priority
these rights command under the |aws of our state.

Id. at 143, 9 P.3d at 455 (citations omtted) (enphasis added).
In light of the foregoing, this court nust take a “cl ose | ook” at
the Water Commi ssion’s action to determne if it conplies with
the Water Code and the public trust doctrine.

1. Campbel |l Estate failed to neet its threshold burden of
establishing the absence of practicable alternatives.

In Wai ahole I, this court vacated Canpbell Estate’s

water use permt and held that, “[i]n neglecting to address the
practicability of using punped ground water as an alternative to
stream di version, the Commission failed to establish an adequate
basis for the allocations granted to Canpbell Estate.” 1d. at
165, 9 P.3d at 477. On remand, the Water Conm ssion found that
Canpbel | Estate had no practicable alternatives and issued
Canmpbel | Estate a water use permt for 4.74 nyd.

On appeal, the appellants argue that Canpbell Estate
failed to neet its burden of establishing that no practicable
alternative sources of water existed. In its answering briefs,
Canpbel | Estate does not assert that it net its burden. |nstead,
Canpbel | Estate nerely proffers that the Water Conm ssion

adequately considered alternatives. W agree with the
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appel | ant s.

In the instant case, the Water Comm ssion entered no
FOFs or COLs as to whet her Canpbell Estate met its burden
| nst ead, the Water Conm ssion found, based on the testinony of
Bert Hatton (Hatton), a Canpbell Estate wi tness, that “until the
Suprene Court issued its decision in August 2000, Canpbell Estate
was assured of Waiahole Ditch water, so they did not conduct a
systematic study of alternative water sources. During the past 6
mont hs, there have been sone infornmal and very general
di scussi ons about possible scenarios if Ditch water were no
| onger available.” D& Il at 93. “Informal” and “very genera
di scussions” are insufficient to satisfy Canpbell Estate’s
bur den.

The Water Conm ssion’s anal ysis should have ceased when
Campbel | Estate failed to neet its burden of establishing that no
practicable alternative water sources existed. The Water
Comm ssi on, however, considered scenari os devel oped by Belt
Collins Hawaii for the original contested case hearings and
concl uded that these scenarios did not provide practicable
alternative water sources because they were inapplicable to

Campbel | Estate and PM. The Water Conm ssion stated:

The Belt Collins Hawaii scenario in which 1,665 acres
of Campbell Estate |ands bel ow 520 feet elevation and PM
woul d be served by ground water at a base cost of $0.58+ per
1,000 gall ons, assumed that the water would come from EP-
15/ 16. Canpbell Estate no |longer has this well, which was
transferred to the Board of Water Supply . .o

The two scenarios in which the rest of Canmpbell Estate
| ands woul d be provided with ground water used the WP-2
punmps and the WP-30 booster pumps, which are on sites that
were owned by Oahu Sugar Co. and which Canpbell Estate does
not and has never owned.

Thus, the scenarios devel oped by Belt Collins Hawai
do not provide practical alternative ground-water sources
for either Campbell Estate or PM, because the assunptions
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in those scenarios are not applicable.

D&O Il at 125-26. Basically, the Water Comm ssion determ ned
that, because the |l and was not owned by Canpbell Estate and
Canmpbel | Estate transferred its water use permt, these scenarios
were not practical. However, even assunming that the Water

Comm ssi on properly considered these scenarios, these reasons

al one do not render an alternative inpracticable. The Water

Conmi ssion itself conceded that these scenarios were limted
because “[t]hey did not include |and and easenent purchases,
delivery to individual fields, taxes and return investnents.”

D&O Il at 125.

Accordingly, inasnmuch as the Water Conm ssion entered
no FOFs or COLs as to whether Canpbell Estate satisfied its
burden of establishing that no practicable alternatives existed,
we remand the matter for further proceedings relating thereto.
| f the Water Conmi ssion enters findings that Canpbell Estate
satisfied its burden, the Water Conm ssion nust clearly
articulate the alternatives presented by Canpbell Estate and its
anal ysis of those alternatives in determ ning whether each
alternative is practicable, together with proper citations to the
record.

2. PM nmet its threshold burden of establishing the
absence of practicable alternatives.

In Waiahole |, this court vacated PM’s water use

permt and held that the Water Conm ssion’s granting “of PM’s
requested allocation w thout any reasoned di scussi on of the
practicability of using ground water stands at odds with the

Comm ssion’s own anal ysis and deci si on concerni ng nonagri cul tural
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uses.”'* Wiiahole I, 94 Hawai ‘i at 171, 9 P.3d at 483. On

remand, the Water Conmi ssion found that PM had no practicable
alternatives and i ssued PM a water use permt for .75 ngd.

On appeal, the appellants collectively argue that PM
failed to neet its burden of denonstrating the absence of
practicable mtigating neasures. The Wndward Parties separately
argue that PM nmade no serious attenpt to prove that it could not
afford to use an alternative water source.! The appellants
further argue that the record | acks any evidence that the BW5
standard of 160 ppmexists, and if it does exist, the standard
does not meke an alternative inpracticable because such a
standard would be contrary to HRS § 174C-4(b) (1993). These
argunents are without nerit.

First, PM net its burden of establishing the absence

of practicable alternative water sources. 1In its FOFs, the

14 The Water Comm ssion required PM, as a nonagricultural water
user, to use alternative sources of water when avail able, “observing that the
use of diverted stream water for golf course irrigation in an arid region
woul d not be reasonabl e-beneficial if alternatives were available.” Wi adhole
I, 94 Hawai ‘i at 171, 9 P.3d at 483.

15 The W ndward Parties requested that this court take judicial
notice of the m nutes of ADC s Board of Directors April 22, 2002 meeting. I'n
fact, throughout the appeal, the Wndward Parties state that this court may
take judicial notice that: (1) “rainfall at the back of Wi ahole valley
hi storically averages at |east 160 inches per year[;]” (2) “Wai ahole stream
today is too shallow to float a boat[;]” (3) “the polyethylene with which the
redwood pipes are being replaced does not need to be kept wet and is highly
resistant to deterioration[;]” and (4) Kamehameha Schools’ water use
application was withdrawn. Because the preceding information is either
unnecessary to our decision or inappropriate for judicial notice, this court
declines to take judicial notice. See State v. Moses, 102 Hawai ‘i 449, 455,
77 P.3d 940, 946 (2003) (quoting 9 John Henry W gmore, Evidence in Trials at
Common Law § 2571, at 732 (Chadbourn rev. 1981)) (“A court should take
judicial notice only in very limted circumstances . . . .").

16 PM asserts that, according to Waiahole I, it was not required to
adduce any evidence. However, as discussed supra, the Water Code and Wai ahol e
(continued. . .)
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Wat er Conmm ssion found that PM considered three ground-water
alternatives. PM concluded that these alternatives were not
practicabl e based on the chloride |levels of alternatives one and

three, the sustainable yield of alternative two, costs of

18, . . continued)
I clearly place the burden on the applicant to justify its proposed use.

7 In its D& 11, the Water Comm ssion found as foll ows:

A source contenmplated in the original golf course plans was

the Ewa Caprock aquifer. The application was rejected
because the chlorides were in the 900 to 1,100 ppm range and
woul d be used over a potable aquifer. Esti mat es of

desal inating the water to bel ow 200 ppm were $6, 000, 000,
exclusive of land and easement acquisition, with estimted
operating costs of $3.00 per 1,000 gallons, which was not
consi dered economi cally feasible. In addition, the origina
arrangements for the plant site |l ease and easements to the
gol f course were not available to PM at the time it
purchased the property in foreclosure.

The second alternative was an on-site basal well in
t he Ewa- Kunia aquifer, with 1998 construction costs
esti mted at $900, 000 and operating costs of $0.18 per 1,000
gallons. This was considered econom cally feasible, but the
property has deed restrictions prohibiting an on-site well,
and the likelihood of obtaining an allocation for a basa
well in the Ewa-Kunia aquifer is renote. The current
sustainable yield is 16 ngd, the existing allocations tota
14.5 ngd, applications are pending for an additional 3.1
mgd, and the milestone yield for the aquifer is 14 ngd.

The third alternative was a basal well in the Wi pahu-
Wai awa aqui fer, using EP-5,6 (owned by Canpbell Estate and
with a marginally acceptable chloride content of 180 ppm.
Esti mated construction costs were $3, 000,000 and esti mated
operating costs were $0.39 per 1,000 gallons to a delivery
poi nt at Farrington Hi ghway, exclusive of the punmping and
delivery charge by the well operator to move the water from
the well to Farrington Hi ghway. PM considered this
alternative marginally feasible. Other factors affecting
practicability were the chloride |l evel of the water
avail abl e punping capacity, a long-term punpi ng agreenment,
the ease of obtaining an allocation in the Wi pahu- Wi awa
aqui fer, and the ease and cost of obtaining an easement from
the Farrington Hi ghway delivery point, under the H-1 Freeway
to the golf course property. Wth the marginally feasible
econom cs and difficulty in obtaining supply agreements and
easements, PM did not consider this a practicable
alternative.

D&O 11 at 94-95.
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desal i nati ng, construction, and operation, and the availability
of | eases and easenents.

Agreeing with PM, the Water Comm ssi on concl uded t hat
“PM’s property [was] subject to the Board of Water Supply’s
standard for irrigation water applied over drinking water
aquifers which is 160 ppm” The Water Conm ssion further

concl uded t hat

PM considered three ground-water alternatives. Ewa
Caprock water has chlorides in the 900 to 1,100 ppm range
Desalinating the water to below 200 ppm woul d cost
$6, 000, 000, with operating costs of $3.00 per 1,000 gallons,
exclusive of land and easement acquisitions. An on-site
basal well in the Ewa-Kunia aquifer would have 1998
construction costs estimted at $900,000 and operating costs
of $0.18 per 1,000 gallons and is econom cally feasible, but
the property has deed restrictions prohibiting an on-site
well and there is little likelihood of obtaining an
allocation for a basal well in the Ewa-Kunia aquifer. A
basal well in the Wi pahu-Wai awa aquifer, using EP-5,6
owned by Canpbell Estate would not be acceptabl e because of
the chloride content of 180 ppm vs. the standard of 160 ppm
Ot her factors affecting this alternative are avail able
punpi ng capacity, a long-term punping agreenment, the ease of
obtaining an allocation in the Wai pahu-Wai awa aqui fer, and
the ease and cost of obtaining an easement fromthe
Farrington Hi ghway delivery point, under the H-1 Freeway to
the golf course property. These factors make the
alternative of using Wai pahu-Wai awa water not practicable
for use by PM.

There is essentially no balance remaining in the Ewa-
Kuni a Water Management Area .

D&O Il at 126. Based on the foregoing, PM adduced sufficient
evidence, in the formof witten and oral testinobny, to neet its
burden of establishing the absence of practicable alternatives.
Mor eover, the Water Conmi ssion anal yzed each alternative and
expl ai ned why they were inpracticable. Thus, to the extent that
t he Water Conm ssion’s deci sion conprom ses instream val ues, the
Water Conmi ssion did so “with a | evel of openness, diligence, and

foresi ght commensurate with the high priority these rights
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command under the |aws of our state.” Wiahole |, 94 Hawai ‘i at

143, 9 P.3d at 455.

Next, contrary to the Wndward Parties’ argunent, PM’s
failure to proffer evidence regarding its financial condition
does not affect whether it net its burden of proof, inasnmuch as
it conceded that two of the three alternatives were economcally
feasible.® PM found, however, one alternative not econonically
feasi bl e at $3.00 per 1,000 gallons, which appears to be higher
than the county rate schedul es of 60 cents to $2.47 per 1,000
gallons as cited in Waiahole |I. 1d. at 165, 9 P.3d at 477.

Regardl ess of PM’s financial situation, the Water Commi ssion “is
not obliged to ensure that any particular user enjoy a subsidy or
guar anteed access to | ess expensive water sources when
alternatives are avail able and public values are at stake.” |[d.
As such, in the instant case, PM’'s ability to afford $3.00 per
1,000 gallons, alone, would not render the alternative
practicable, just as PM’s inability to afford $3. 00 per 1,000
gal l ons, alone, would not render the alternative inpracticable.
The Water Commi ssion found that “an alternative source is
practicable if it is available and capable of being utilized
after taking into consideration cost, existing technol ogy, and

| ogistics in light of the overall water planning process.” D&O
Il at 124-25. Thus, the Water Conm ssion, according to its own

standard, nust deternm ne whether the alternative is avail abl e and

18 PM argues that the W ndward Parties waived this issue because

they failed to question PM's witness regarding this subject. However,
because the Water Conm ssion considered economc feasibility inits

determ nation that PM had no practicable alternatives, the W ndward Parties
were not prohibited fromincluding it in their argument.
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capabl e of being utilized after considering cost, technol ogy, and
| ogistics. Based on its D& Il, the Water Commi ssion did as
much.

Finally, the record supports a 160 ppmlimt for
irrigating fields over drinking water aquifers. Reference to a
160 ppmlimtation appears in Hatton's witten testinony, which
t he Water Conm ssion apparently found credible. See Anfac, 74
Haw. at 117, 839 P.2d at 28 (noting that “an appellate court wll
not pass upon issues dependent upon credibility of wtnesses and
t he weight of the evidence, this is the province of the trial
judge”). The Water Conmi ssion then applied this 160 ppm
[imtation to determ ne whether PM’'s alternatives were
practicable. Because the record supports the Water Comm ssion’s
finding that the 160 ppmlimt applied to PM’'s property, the
Wat er Conmi ssion did not err by using this Iimt as a factor in
determ ni ng whether an alternative source of water is
practi cabl e.

Moreover, such a limt, as applied in the instant case
by the Water Comm ssion, is not contrary to HRS § 174C-4(Db),
whi ch provides in relevant part that “[n]o state or county
gover nment agency nmy enforce any statute, rule or order
affecting the waters of the State controll ed under the provisions
of this chapter, whether enacted or pronul gated before or after
July 1, 1987, inconsistent with the provisions of this chapter.”
HRS § 174C-4(b) (1993). The Wndward Parties contend that this
statute “gives the Conm ssion, rather than the BW5, the authority
to deci de how and where water is used.” |In the instant case, the

Wat er Conmi ssion, and not BWS, applied the 160 ppmlimtation of
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chloride in water used to irrigate fields over drinking aquifers
as a factor in determ ning whether practicable alternative
sources existed for PM. As such, HRS § 174C-4(b) was not
vi ol at ed.

In sum PM nmet its threshold burden of establishing
t he absence of practicable alternative water sources, HRS § 174C
4(b) was not violated, and the Water Conm ssion, at first gl ance,
appears to have clearly addressed PM’'s alternatives. The Water
Commi ssion’s anal ysis, however, later falters.

3. The Water Conmission erred by grounding its decision on
the effect reduced flows would have on the ditch’s
econonic viability and on the theory that public trust
resources may not be prioritized.

Inits DRO 11, the Water Comm ssion st at ed:

Finally, if Canpbell Estate (and PM) is required to
use alternative sources, reduced flows in the Wai ahole Ditch
woul d accelerate the deterioration of system conponents and
increase mai ntenance requirements, and the continued
operational viability of the Ditch would be at risk because
of the large proportion of total Ditch flows that go to
Campbel | Estate’s | essees.

The Conmm ssion concludes that the physical inpact on
the Ditch and the econom c inpact on the continued
operational viability of the Ditch if Canpbell Estate is
required to use ground-water sources make such an
alternative to use of Waiahole Ditch water not practicable.

The Comm ssion concludes that, if water fromthe
Wai pahu- Wai awa Management Area of the Pearl Harbor aquifer
were to replace Ditch water for Canpbell Estate and PM,
wat er from wi ndward public trust resources that are
avail able for non-trust purposes after measures have been
taken to enhance those wi ndward public trust resources,
woul d be given priority over a |leeward public trust
resource.

D&O Il at 127-28 (enphases added). The appellants collectively
argue that the Water Conmi ssion erred by basing its decision that
no practicable alternatives existed on these grounds.

Conversely, the Water Commission clains that it did not have to
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rely on these conclusions in finding that no practicable
alternatives existed and, thus, these conclusions can be viewed
as dicta. W agree with the appell ants.

First, the Water Conmm ssion cannot, during an appeal,
claimthat its conclusions are null or had no effect on its
deci si on because the Water Comm ssion is duty-bound to articul ate

its analysis with reasonable clarity. Wiahole |, 94 Hawai‘i at

164, 9 P.3d at 476. Second, the Water Comm ssion cannot render
all alternatives inpracticable because reduced flows “woul d
accelerate the deterioration of system conponents and increase
mai nt enance requirenments, and the continued operational viability
of the Ditch would be at risk . . . .7 D& Il at 127. The Water
Comm ssion did not nmake any finding as to the water flow required
to maintain the ditch’s econom c and operational viability. The
Wat er Conm ssion, however, found that “[t] he Wi ahol e system was
designed to carry flows in excess of 40 ngd.” D& Il at 96

Thus, it is conceivable that any water flow bel ow 40 ngd coul d

af fect the econonmic and operational viability of the ditch. As
such, the burden of establishing the absence of practicable
alternatives, pursuant to the reasonabl e-beneficial requirenent
of HRS § 174C-49(a)(2), would be rendered non-existent if the
ditch flow falls below 40 ngd, inasmuch as all alternatives,
based on the Water Comm ssion’s reasoni ng, would be predeterm ned
inpracticable. See Coon v. City & County of Honolulu, 98 Hawai ‘i
233, 250, 47 P.3d 348, 365 (2002) (noting that “*[o]ur rules of

statutory construction require[] us to reject an interpretation

of [a] statute . . . that renders any part of the statutory

| anguage a nullity’”) (quoting Potter v. Hawai ‘i Newspaper
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Agency, 89 Hawai‘i 411, 423-24, 974 P.2d 51, 63-64 (1999)
(citations omtted) (brackets in original)). At such a point
where the Water Commi ssion is approving water use applications to
di vert windward stream water, of which there is no alternative
source, for the purpose of maintaining ditch flow, the Water

Commi ssion shoul d, instead, consider whether the ditch is
necessary at all. Finally, the Water Conm ssion’s reasoni ng,

that public trust resources nmay not be prioritized because public
trust uses may not be prioritized, is illogical. Considering
whet her alternative water resources are practicable innately
requires prioritizing anong public trust resources. As such, by
failing to prioritize anong public trust resources, the Water
Commi ssion failed to fulfill its duty, under the Water Code and
the public trust doctrine, of considering whether practicable
alternatives exist. See Waiahole I, 94 Hawai‘i at 161, 9 P.3d at

473 (“[Plermt applicants nust al so denonstrate the absence of
practicable mtigating neasures, including the use of alternative
wat er sources. Such a requirenent is intrinsic to the public
trust, the statutory instream use protection schenme, and the
definition of ‘reasonabl e-beneficial’ use . . . .7).

Accordingly, the Water Conm ssion erred by basing its
deci sion that Canpbell Estate and PM had no practica
alternative water sources (1) on the effect reduced water flows
wi |l have on the economic viability of the Ditch and (2) on the
theory that public trust resources may not be prioritized.

Mor eover, even if the Water Comm ssion did not rely on these
factors in reaching its decision, the Water Conm ssion failed to

articulate as such in its analysis wth reasonable clarity.
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Thus, this court has no choice but to vacate Canpbell Estate’s
and PM’'s water use permit and remand for further proceedi ngs

consi stent with this opinion.

D. Diversified Agriculture
1. Allotting 2,500 gallons of water per cultivated acre in
diversified agriculture per day was not clearly
erroneous.

On appeal, HTF argues that “2,500 gad for each and
every acre in diversified agriculture, including fallow acres not
being irrigated, results in an allocation approxi mately doubl e
what the leeward farnmers actually need.” The Water Conm ssion
does not address this issue in its answering brief. After
review ng the Water Conm ssion’s anal ysis on remand, we hold that

the Water Conmi ssion’s allocation of 2,500 gad per cultivated

acre for diversified agriculture was not clearly erroneous.

In Wai ahole I, this court noted that the uncertainty of
wat er needs for diversified agriculture “appears to stem|largely
fromthe enbryonic state of diversified agricultural operations.”
Id. at 162, 9 P.3d at 474. Notwi thstanding this uncertainty,
this court held that permt applicants nust still justify “their
proposed uses insofar as circunstances allow. At the very
m ni nrum applicants nust prove their own actual water needs.”
Id. at 161, 9 P.3d at 473. Restated, “permt applicants nust

denonstrate their actual needs and, within the constraints of
avai | abl e knowl edge, the propriety of draining water from public
streans to satisfy those needs.” |1d. at 162, 9 P.3d at 474.
This court also held that the Water Conm ssion “nust articul ate

its factual analysis with reasonable clarity . . . .” [|d. at
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164, 9 P.3d at 476. This court then vacated the Water
Comm ssion’ s adoption of the 2,500 gad figure for diversified
agriculture because the Water Conmi ssion failed to address and
explain contradictions in the record regardi ng the \Water
Comm ssion’s assignnent of “2,500 gallons per day to as nmuch as
two or three tines the acreage actually planted, resulting in a
per-acre duty apparently approaching that of sugar . . . .” 1d.
at 163, 9 P.3d at 475.

On remand, the Water Conm ssion addressed this court’s
concerns. The Water Conmi ssion first clarified the terns

“arable,” “cultivated,” and “planted” as foll ows:

Arable land is land that is able to be cultivated but not
necessarily in cultivation. Cultivated |and goes through
the cycle of being plowed, planted, harvested, plowed under
and left to rest (either with or without cover crop), then
pl owed and planted, etc. Pl ant ed nmeans when the plants are
actually present. So you may be planted three or four
mont hs a year, but you’'re in cultivation continuously

t hroughout the year.

D&O Il at 74. 1n analyzing the difference between applying
gal l ons of water per acre per day to planted acres and cultivated
acres, the Water Comm ssion noted that “the evidence that farmng
practices involved rotation anong fields made it difficult to
speci fy what a particular acreage’s water needs were. Thus, the
Wat er Conmi ssion deci ded an average water use of acreage under
cultivation was the nost appropriate nethod to use.” D& Il at
77-78 n.59.

The Water Conm ssion next noted the testinony of two

| eeward farners, Larry Jefts (Jefts) and Al ec Sou (Sou):

At the original hearing, Jefts testified on what he
beli eved were the water needs per acre of cultivated | and
maki ng further distinctions of the water needs while crops
were growing (e.g., planted) and while the | and was between
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crop cycles:

Generally, | would say we need an
average of about 3,500 gall ons per acre
per day. Much water is used while the
crops are growing. The first day of
pl anting can perhaps use a peak of as much
as 54,000 gallons per acre. From t he
second day through the day of harvest, the
usage may be as nmuch as 10,000 gallons per
acre per day. For exanple, this amount
m ght be used during the 75-90 day crop
cycle for waternelons, bell peppers and
tomat oes. The amount of water used varies
dependi ng on the crop cycle, the weat her,
and ot her factors. In between crop
cycles, somewhat |ess water is needed for
remai ni ng uses such as cover crop[.]”

Sou made a clear distinction on water demand between
cultivated and planted acreage, stating that he had a water
demand for cultivated | and of 1,800 to 54,000 gad, a
comfortable zone for himto pursue his farm ng plans being
an average of 3,500 gad. This is an average on |land over a
period of years, considering fallow | and, etc. In contrast,
average water usage is about 7,500 gad while plants are in
the ground and being irrigated.

D&O Il at 75-76 (citation, enphases, quotation marks, and
parenthetical omtted). The Water Comm ssion then considered the
foll owi ng evidence regarding current water uses and expected

wat er needs:

Sou testified that he can live with the 2,500 gad
until full build out indicates more is needed. His annua
average use on the |ands he has | eased from Robi nson Estate
has decreased from 1,346 gad in 1998, to 1,455 gad in 1999,
and to 1,204 gad in 2000. . . . [H]lis subtenants have
averaged water use from 1,579 gad to 2,662 gad. .o

Jefts now averages 1,000 to 1,300 gad for about 1.1
crop cycles on all arable acres that he | eases from Canpbel
Estate, and averages 1,380 gad for about one crop cycle on
all arable acres he | eases from Robi nson Est ate. He pl ans
to increase to 1.9 crop cycles per year, based on 2,500 gad
as the limting factor in increasing productivity.

. The Commi ssion concludes that the uncertainties
to |l eeward farmers’ build-out plans fromthe events |isted
above reasonably affected their capacities to carry out the
pl ans they originally espoused in the original 1995-1996
heari ngs.

D&O Il at 120-21. Based on the foregoing, the Water Comm ssion
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concl uded that “2,500 gad for acres under cultivation or planned

to be under cultivation is a reasonable water duty for |eeward
diversified agriculture.” D& Il at 136 (enphases added).

It is the Water Commi ssion’s daunting task to
synt hesi ze the evidence and reach a concl usi on whil e bal anci ng
various interests and accounting for the public trust. 1In the
i nstant case, the Water Comm ssion considered testinony that each
pl anted acre, depending on the crop, require anywhere between
1,800 to 54,000 gall ons of water per day, and averaging 7,500
gal lons per day. In diversified agriculture, farners plant only
one-third to one-half of their cultivated acres at any given
time. |In addition, because rotating the fields in diversified
agriculture nmakes it difficult to specify the water need for a
particul ar acre, the Water Conm ssion decided to consider average
wat er use for cultivated acres. Based on the evidence presented,
the Water Comm ssion concluded that 2,500 gall ons of water per
cultivated acre per day was sufficient for diversified
agriculture. Inasnuch as the Water Conmi ssion articulated its
reasoning with sufficient clarity inits D& I, we cannot say
that the Water Conmi ssion’s decision was clearly erroneous. The
Water Conmission’s allocation of 2,500 gallons of water per
cultivated acre per day appears to be based on the best
information currently avail abl e.

I n reaching our conclusion, we carefully considered
HTF s argunment that the Water Commi ssion’s allocation of water
exceeds the anmount actually used by the farners in the past.
Al t hough past water use is a good indication of actual water

needs, it is not the only nmeans of determ ning actual water
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needs. An applicant nust be able to present evidence of, and the
Wat er Conm ssion nay consider, projected water needs that are
real and supported by evidence. Moreover, any uncertainty in
issuing permts for future actual water needs was properly offset
by the Water Comm ssion’s condition that the applicant show
actual use of the permtted amount within four years of the D&O
Il and the Water Conm ssion’s nandate that any unused permtted
wat er nmust be released into wi ndward streans.

Accordingly, this court affirms the Water Conm ssion’s

al l ocation of 2,500 gallons of water per cultivated acre in

diversified agriculture per day. However, the Water Conm ssion
must keep in mnd that nine years have passed since the first
contested case hearings and diversified agriculture is no | onger
inits enbryonic stage. As such, this holding does not condone a
bl anket application of 2,500 gad to all future allotnments of
water for diversified agriculture. Instead, the Water Conmm ssion
must conti nue maki ng deci si ons based on the best information
avai | abl e.

2. Allotting 2,500 gad for all 267 acres in Field Nos.
115, 116, and 145 was clearly erroneous.

HTF next argues that Jefts failed to denonstrate an
actual water need for 2,500 gad for every acre |eased. After
reviewing the record, we hold that the Water Conmm ssion clearly
erred by allotting 2,500 gad to all 267 acres of land in Field
Nos. 115, 116, and 145.

In Wai ahole 1, this court vacated Canpbell Estate’s
allotnment of “1.19 ngd for Field Nos. 115, 116, 145, and 161,

consisting of 145 total acres nultiplied by 2,500 gad” because
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basic informati on regarding current and projected use were not
included in the Water Conmission’s FOFs in the D&O |I.?® Wi ahol e
I, 94 Hawai ‘i at 164, 9 P.3d at 476.
On remand, the Water Conm ssion entered the foll ow ng
findi ngs:
In order to convert the land to diversified farm ng

operations, Jefts had to knock down the ratoon cane, till
the fields conmpacted after sugar planting, and adjust the pH

conponent in the soil. The effort to adjust the pH |eve
may take several years, and he hoped that, in three to four
years, things will begin.

By the tinme of the remanded hearings, Jefts had
concl uded that the optimum crop m x for himin Kunia was
about 1.9 crop cycles per year.

On his Canmpbell Estate |eases, Jeft currently averages
between 1,000 to 1,300 gad for about 1.1 crop cycles on al
of the arable acres that he |l eases. At his projected
optimum crop m x of 1.9 crop cycles per year, 1,000 to 1,300
gad should nearly double but not exceed 2,500 gad.[] His
projection to 1.9 crop cycles per year is based on 2,500 gad
as a limting factor in increasing productivity.

Based on all of his Robinson |eases, approxi mtely
1,093 tillable (arable) acres, his average gallons per acre
per day has increased as follows: 792 gad in 1998; 936 gad
in 1999; and 1,380 gad in 2000. Jefts now has all 1,093
tillable (arable) acres in cultivation, averaging about one
crop cycle per year. .

Jefts’'s build out plans are event driven. These
events are primarily the events that reduce the risk profile
that give himthe confidence that he can run a successful
farm ng operation.

Gentry and Cozzens did not exercise its option to
purchase Fields 115, 116, and 145 by the expiration date of
Novenmber 1999, and in February 2000, these fields were
|l eased to Jefts for diversified agriculture. .

Jefts had begun to clear the land and put in the
infrastructure to get water on the former Gentry | ands, and
had conpl eted 188 acres (of the 267 acres) at the time of
the remanded hearing

D&O Il at 82-84, 88.

19 In Wai ahole I, this court noted that the land in Field Nos. 115
116, 145, and 161 total ed 145 acres. Wai ahole |, 94 Hawai ‘i at 164, 9 P.3d at
476. In the D& |1, the Water Comm ssion allotted water for 267 acres of | and

in Field Nos. 115, 116, and 145. The D&O ||l does not explain this
di screpancy.
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As such, according to the D&QO I'l, Jefts is currently
using 1,000 to 1,300 gad at 1.1 crop cycle on the land | eased
from Canpbel |l Estate. 1n 2000, he averaged 1,380 gad at one crop
cycle on the land | eased from Robi nson Estate. Jefts testified
that he intends to increase to 1.9 crop cycles as |imted by the
2,500 gad allotnment. Moreover, Jefts has consistently increased
productivity and water use each year on the |ands | eased from
Robi nson Estate. Based on these factors, Jefts has established
an actual water need of 2,500 gallons of water per cultivated
acre per day. As such, this court affirnms the Water Commi ssion’s
al l otment of 2,500 gallons of water per cultivated acre per day
to Jefts.

However, the D&O Il is devoid of any finding that Jefts
adduced evi dence establishing an actual need to water all 267
acres of land in Field Nos. 115, 116, and 145. The D& Il nerely
states that “[a]t the tinme of the remanded hearings, Jefts had
conpleted clearing the and and putting in the irrigation
infrastructure for 188 of the 267 acres.” D& O Il at 137. Jefts
testified on remand that “[a]bout 188 acres, referred to as the
Gentry option area, has been in our possession for a little over
a year, was brought into cultivation the mddle of |ast year.

Pl anting began late | ast year, and we’'re now finishing the first
pl anted cycle on that property.” Thus, the record evinces that
Jefts cultivated or planned to cultivate only 188 acres of |and
in Field Nos. 115, 116, and 145. In his witten testinony, Jefts
was asked, “Are arable acres synonynous with acres being
cultivated?” Jefts responded, “For the lands that | |ease from

Canmpbel | Estate, currently, no, but very soon, yes. Before | can
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begin cultivating any piece of land, | need to clear it and put
ininfrastructure, including the infrastructure to get water
there. | recently did that with 188 acres of the Gentry option
lands.” Although this statenment inplies that Jefts intends to
convert all arable lands | eased from Canpbell Estate into
cultivated | ands, the Water Comm ssion failed to nmake any finding
that all 267 acres of land in Field Nos. 115, 116, and 145 were
arabl e and, thus, to be cultivated.

In summary, Jefts presented sufficient evidence of, and
t he Water Conmi ssion nade reasonably clear findings that, Jefts’s
actual water need is 2,500 gallons per cultivated acre per day
and that Jefts had cultivated or planned to cultivate 188 acres
of land in Field Nos. 115, 116, and 145. However, because the
Water Conmi ssion failed to enter any finding that Jefts adduced
sufficient evidence to establish that he planned to cultivate al
267 acres of land in Field Nos. 115, 116, and 145, we vacate the
Water Conm ssion’s allotnent of 2,500 gads for 267 acres and
remand for further proceedings consistent with this opinion. Any
al | ot nrent awarded by the Water Commi ssion to Jefts on remand is
subj ect to Canpbell Estate neeting its burden of proving, and the
Wat er Conm ssion finding, that no practicable alternative sources
of water exist.

3. Allotting 2,500 gad for 229 acres in Field Nos. 146 and
166 was clearly erroneous.

Finally, HTF argues that Garst Seeds, fornmerly |IC
Seeds, failed to establish an actual water need for 2,500 gad.
Al t hough the Water Conm ssion did not err by allotting 1,800 gad
for 115 acres of land in Field Nos. 146 and 166, the Vater
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Comm ssion clearly erred by allotting 2,500 gad for 229 acres of

| and.

In Wai ahole |, this court held that the Water

Comm ssion’s year round allocation of 2,500 gad for the 344 acres
of land in Field Nos. 146 and 166 had no basis in the record and

was clearly erroneous. Waiahole I, 94 Hawai‘i at 164, 9 P.3d at

476. This court then vacated the allocation of water and
remanded for further proceedings. 1d.
On remand, the Water Conmi ssion found that Garst was

usi ng approxi mately 600 gad over 344 acres.?° Due to the nono-

20 The Water Commi ssion found as follows:

At the remanded hearings, Stuart, testifying for Garst
Seed Company, fornmerly ICl Seeds, stated that usage had gone
up from 80-100 acres in the winter cycle to 100-115 acres,
and the summer cycle had gone up from 30 acres to 35-50
acres. The winter cycle runs from October through the end
of March and the summer cycle runs frommd-April to early
August. Each of those cycles has about four to four-and-a-
hal f nonth crop. For the period July 99 through June 2000,
average water use was 595 gall ons per acre per day for the
total farm[]

As a research station, one of their purposes is to
provide isolation for their crops, and since the operation
is basically a nono-type crop, they use spatial isolation
which is why approximately two-thirds[] of their acres are
idle at any given time. They also use mechanical and timng
isolation as well to ensure purity of crop and prevent
m xi ng of pollen. They are also working with their
nei ghbors, Jefts and Hawaiian Agricultural Research Center
to try to utilize the idle acres between their crops to make
them more productive, |ooking at different cropping
rotations using Jefts’ and the Research Center’s crops, and
wor ki ng with USDA on conservation-type crops to be used on
the idle acres. Garst Seeds is trying to come up with cover
crops that would require m ni mal maintenance, m nimal water,
and provide a good cover on that ground to cut down on
erosion and things of that nature. They are al so working
wi th HARC on the possibility of putting some of their crops
on Garst Seeds’ open |ands, and with Jefts to swap |and (for
example, if Jefts were to use 40 acres of Garst’'s acres, he
woul d allow Garst to use 40 acres of his fallow I and).

D&O 11 at 86-87.
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type crop operation using spatial isolation, two-thirds of its
acres are idle at any given tine. Thus, Garst’s actual water

need was approxi mately 1,800 per planted acre.? Because Garst

21 The Water Conmm ssion then determ ned that:

Fields 146 and 166, |eased from Canmpbell Estate to
Garst Seed Conpany (formerly “ICl Seeds”), averaged 1,643
gad per planted acre at the time of the original hearings,
wi th approxi mately one-third planted at any one time, the
remai ni ng acreage used for spatial isolation of the nono-
type crops. At the remanded hearings, average water use was
595 gad per acre for the total farm somewhat higher than
previously (i.e., about 1,800 versus 1,643 gad per planted
acre), attributed to increased crop acreage in both the
wi nter and summer crop cycles, as well as to |ower rainfal
during the wi nter nonths.

Campbel | Estate argues that the allocation of water
for Fields 146 and 166 should be based on a generic water
duty for diversified agriculture. . . .

The Conmm ssion does not agree with Campbell Estate.
The record shows that the water requirements of the
specialty planting by Garst Seed is significantly different
fromthat of diversified agriculture, and indeed, even from
the water requirements of HARC s research plantings. For
Garst Seed, planting about one-third of its cultivated acres
at any one time, the water requirement over all cultivated
acres is approximtely 600 gad. For diversified
agriculture, planting about one-third of its cultivated
acres at any one time, the water requirement over all
cultivated acres is approximtely 1,000 to 1,300 gad for 1.1
crop cycles, increasing to 2,500 gad for 1.9 crop cycles.

However, Garst Seed Conpany is also exploring ways to
utilize the idle acres between its crops (isolation of seed
crops can be acconplished not only with unplanted acres but
also with other crops in the isolation acres). Garst Seed
is in negotiations to better utilize the isolation acres for
its mono-type crops: 1) with USDA on conservation type crops
to be used on the idle ground; 2) with HARC to plant on the
isolation acres; and 3) with Jefts to do a |land “swap”,
wher eby Jefts would plant on some of Garst Seed’s | and and
Garst woul d plant an equal amount of acreage on Jefts | ands.

Estimating the water requirements of these plans for
Garst Seeds’ isolation acres would be difficult.

Di versified agriculture, cover crops, and HARC s crop m x

have very different water requirements. However, these are
reasonabl e and beneficial uses of water, and therefore the

Commi ssion revises its award to Canpbell Estate for Fields

146 and 166 as follows: 1) 1,800 gad for 115 (approxi mately
one-third of the acres),[] or 0.21 mgd; and 2) 2,500 gad[]

for 229 acres (approximately two-thirds of the acres), or

(continued. . .)
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adduced sufficient evidence of, and the Water Commi ssion clearly
articulated findings that, Garst’s actual water need is 1, 800
gal l ons per planted acre and 115 acres (approximately one-third
of the total acres) are planted, this court affirnms the Water
Conmi ssion’s allocation to that extent.

However, the Water Commission failed to nake adequate
findings that clearly articulate Garst’s actual water need of
2,500 gad for the remai ning 229 acres (approxi mately two-thirds
of the total acres). The Water Conm ssion justifies this award
by finding that “Garst Seed is in negotiations to better utilize
the isolation acres for its nono-type crops: 1) with USDA on
conservation type crops to be used on the idle ground; 2) with
HARC to plant on the isolation acres; and 3) with Jefts to do a
| and ‘ swap’, whereby Jefts would plant on sone of Garst Seed’s
| and and Garst woul d plant an equal amount of acreage on Jefts’s
lands.” D& Il at 123. The Water Conm ssion, however, failed to
make findings on the acres to be used, the crops to be planted,
and the water needed as to each group. Paul Stuart, a Canpbel
Estate witness and a Garst Seed enployee, first testified that
the crops devel oped with the USDA woul d be cover crops that
require “mnimal mai ntenance” and “mnimal water.” These crops
woul d be grass-li ke and “very drought tolerant.” Stuart

testified next that the coll aboration with HARC was “in the

24(...continued)
0.57 mgd, for a total of 0.78 ngd for 344 acres. The
Commi ssion will condition this water use permt on a showi ng

of actual use, not to exceed 0.78 mgd, within four years of
the date of this Decision and Order.

D&O Il at 122-23.
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di scussion stages” and “[t]here’s no firmcomm tnent there.”
Stuart did not state the anmount of acres to be used if the
negoti ati ons are successful. Finally, although Stuart testified
that the land swap with Jefts is “in effect right now,” Stuart
did not testify as to the anount of acreage swapped. Absent
basic information on current acres used or projected acres
needed, the Water Conmi ssion clearly erred by allocating 2,500
gad for 229 acres. As such, we vacate this allocation and remand
for further proceedings. Again, any decision by the Water

Comm ssion regarding an allocation to Garst is subject to
Campbel | Estate’s establishing, and the Water Comm ssion finding,
that no practicable alternatives exist.

E. ADC’s water use permit.

The appel l ants argue that, because ADC failed to neet
its burden of establishing that its water use was reasonabl e-
beneficial pursuant to HRS 8 174C-49(a), the Water Conm ssion
erred by issuing ADC a permt. The Water Comm ssion sinply
proffers that it conplied with this court’s directive in Wiahole
I. ADC argues that, because it was granted a permt, it is
presuned that ADC established that its uses were consistent with
state and county general plans and | and use designations. ADC
further argues that “[a]t sone point, the cost of obtaining a
nore efficient systemw ||l outweigh the cost of the water that is
|l ost fromthe systeni and that “[i]t does not serve the public

interest to expend this anmpbunt of noney to recapture a snal
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amount of water.”?? Absent reasonably clear findings that ADC
met its burden pursuant to HRS § 174C-49(a), this court cannot
affirmthe Water Comm ssion’s decision to i ssue ADC a water use
permt for systens |osses.

In Wai ahole |, this court held that the Water

Comm ssi on nust consider the ditch system operator’s application,
“as it would any other proposed ‘use,’ pursuant to the permtting
process,” and determ ne whether issuing a permt is

appropriate.*® Wiiahole I, 94 Hawai‘i at 173, 9 P.3d at 485. The

permtting process requires that

the applicant shall establish that the proposed use of

wat er :

(1) Can be accommpdated with the avail abl e water
sour ce;

(2) I's a reasonabl e-beneficial use as defined in
section 174C-3;

(3) W1l not interfere with any existing |egal use
of water;

(4) I's consistent with public interest;

(5) I's consistent with state and county genera

pl ans and | and use designations

22 ADC al so argues that the Wndward Parties failed to conmply with

HRAP Rul e 28(b)(4)(C) which provides that each point of error shall include
“when the point involves a finding or conclusion of the court or agency, a
quotation of the finding or conclusion urged as error[.]” Even if this claim
were accurate, we would reach the nerits of ADC's permt for systems |osses,
inasmuch as HTF also raises this issue and ADC does not chall enge any

viol ati on of HRAP Rule 28(b)(4)(C) with respect to HTF. In addition, this
court “at its option, may notice a plain error not presented.” HRAP Rule
28(b) (4).

28 This court

express[ed] no opinion on this issue at this time, but
merely decide[d] that the Comm ssion must scrutinize such an
allocation as it would any other proposed “use,” pursuant to
the permtting process. On remand, the Comm ssion shal

consi der the permt application for 2.0 nmgd to cover system
| osses and determ ne whether this request is appropriate

given the still uncertain public interest in instream flows,
and based on actual need and any practicable mtigating
measures, including repairs to the ditch.

Wai ahole |, 94 Hawai ‘i at 173, 9 P.3d at 485.
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(6) Is consistent with county |and use plans and
policies; and

(7) W Il not interfere with the rights of the
department of Hawaiian home | ands as provided in
section 221 of the Hawaiian Homes Conm ssion
Act .

HRS § 174C-49(a). “The conm ssion shall determne, after a
hearing, if required, whether the conditions set forth in section
174C-49(a) have been established[.]” HRS § 174C-53 (1993). 1In
establ i shing reasonabl e-beneficial use, the applicant nust show
actual need and the absence of practicable mtigating neasures,
such as systemrepairs. Wiahole I, 94 Hawai ‘i at 161, 9 P.3d at
473.

On remand, the Water Conm ssion explained the reasons
for system |l osses and the mtigating neasures that ADC perforned
or planned to perform The WAater Conmi ssion then stated that
“[o] perational |osses are a nornmal conponent of any water
delivery system and thus the Comm ssion finds it appropriate to
issue a use permt to the ADC for operational |osses suffered in
delivering water to its clients in |leeward Oahu.” D& O Il at
132.

This court agrees with the Water Conm ssion that some
| osses are unavoidable, e.qg., |osses due to evaporation. The
Wat er Conmm ssi on, however, made no findings that ADC net its
burden pursuant to HRS 8 174C-49(a). |In fact, the Water
Comm ssion’s findings lead this court to believe that ADC did not
meet its burden. The Water Conmi ssion determned that 1.5 ngd of
the 2.0 ngd requested in ADC s application were probably due to
| eakage and seepage. The Water Comm ssion further found that ADC

“has not yet addressed the feasibility and costs of lining the
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remai ni ng unlined portion of the ditch and/or the two
reservoirs.” D& Il at 132. Wthout addressing the feasibility
of repairing the |leaks that cause the 1.5 ngd loss, it is unclear
how t he Water Conmi ssion could determne that a 1.5 ngd | oss
conplied with HRS § 174C-49(a).

Accordingly, we vacate ADC s water use permt and
remand for further proceedings consistent with this opinion. W
again leave it to the Water Comm ssion to determ ne whet her
issuing a permt for systens |osses is appropriate. |If the Water
Comm ssion answers in the affirmative, it nust make findings that
denonstrate whether ADC has nmet its burden pursuant to the
permtting process. |If the Water Conmm ssion answers in the
negative, it must sonehow account for systemlosses. |n any
event, the Water Comm ssion’s decision nust include provisions
t hat encourage systemrepairs and limt |osses.

IV. CONCLUSION

We acknow edge the considerable tinme and attention
devoted to this case by the Water Conm ssion and the parties
i nvol ved. W nust stress, however, the inportance of reasonably
cl ear findings and conclusions so that this court can engage in
informed review. Wthout such, this court has no choice but to
vacate and remand issues for further proceedings. Thus, for the
reasons stated in this opinion, we vacate in part the Water
Comm ssion’ s decision and remand for further findings and
conclusions regarding: (1) the designation of an IIFS for
w ndward streans; (2) the 2.2 ngd of unpermtted water; (3) the
practicability of Canpbell Estate and PM using alternative

ground wat er sources; (4) the actual needs of Field Nos. 115,
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116, and 145 (Jefts); (5) the actual needs of 229 acres in Field
Nos. 146 and 166 (Garst Seeds); and (6) ADC s permt for systens

| osses.
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